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FUTURE INTERESTS CLASS GIFr DISTRIBUTION WHERE FUND lS
INSUFFICIENT TO GIVE SPECIFIED SuM TO EACH INTENDED MEMBER CLOSING OF CLASS To each grandnephew and grandniece, "now living or

hereafter born during the continuance of this trust" ( which was not to last
longer than "twenty years after the death of the survivor" of testator's nephews
and nieces), there was to be paid from a trust of the residue of the estate $2,000
"as each shall arrive at the age of twenty-five," "as his or her absolute property."
At testator's death thirteen nephews and nieces, ranging from nineteen to fiftyfive years 0£ age, and nineteen grandnephews and grandnieces, from two
months to thirty-two years, were living. Four of the latter group, who had
reached twenty-five, insisted on their shares from the fund, which, contrary
to testator's expectations, amounted to only $21,000. In a suit for a declaratory
judgment, held, that each grandnephew and grandniece, upon attaining twenty.five, is entitled thereupon to payment 0£ $2,000 so long as the fund lasts.
Radintz v. Northwestern Nat. Bank & Trust Co. of Minneapolis, (Minn.

1940) 289 N. W. 777.
The controlling consideration in interpreting a will is the testator's intention.1 But when, as in the principal.case, a testator provides that each 0£ a class
is to receive a stated sum and yet fails to leave a fund sufficient for that purpose/ the inconsistency of the two intentions which are found in that direction
would seem to e:ffect a reciprocal can!=ellation 0£ them as aids in interpretation.
The court is left to work out a solution on some basis other than testator's intention, and it is at this juncture that rules 0£ construction are called into play.8

69 C. J. 52 (1934).
The discussion is concerned only ,,'ith the case where it is apparent at the time
that the first member reaches the required age that the funds are insufficient. The problem inherent in the situation where the funds appear at such time to be sufficient,
but additional expectant members may be born, is not considered in this note.
8 "While some courts insist that they are merely continuing the quest for tlie
testator's intention in the application of these rules, (of construction), it i~ obvious
that they are obliged to go beyond the testator's intention and into the realm of
assigning meaning independent of sources diverging from the testator." ATKINSON,
WILLS, 757-758 (1937).
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In an English case 4 presenting a situation essentially the same as in the principal case, the court thought that the direction to pay each member of the class
as he reached the required age should prevail over the intention that all should
share, because the former was "clear and distinct" while the latter was only
"inferential." Similar considerations apparently impelled the court in the principal case to the same result.5 But the intention that all members should share
hardly seems tenuously inferential when the specific direction is that "there be
paid to [each]." And this intention is particularly clear if it appears that
testator thought he was leaving an amount sufficient for all.6 I£ a court thus
argued itself back into the original dilemma 7 by according equal force to the
two directions, it would have to press on, in the absence of a fatal uncertainty,
to some acceptable solution.8 Ordinarily, when the estate is deficient and legacies
of the same general class cannot be fully satisfied, there is a pro rata abatement.9
Possibly that procedure can be applied here to produce an equitable result. Abatement, however, depends obviously- on the number to take, and that brings up
squarely, perhaps embarrassingly, the problem of closing the class.10 On ordinary
principles, the class in the principal case would not be closed at the time of
testator's death 11 nor when the oldest member- of the class attained twenty-five.12
Evans v. Harris, 5 Beav. 45, 49 Eng. Rep. 493 (1842).
"We have here plain language carefully chosen by one professionally capable of
giving the words chosen by him the exact thought meant to be conveyed. We are not
to surmise, conjecture, or suppose something else. We should accept them as they are."
Principal case, 289 N. W. at 779.
6 Where the amount is insufficient to go around and yet is what the testator expected to leave, the solution in the cases would seem justified, for it would be more
clearly arguable that testator could not have meant that all should share.
-r ''Where a testator has given two inconsistent directions, and has said that the
children • • • shall participate in the fund, and then directs that there shall be a
division when or as soon as each attains twenty-one, in that case you must do one of
two things-you must either sacrifice the direction that gives a right to distribution at
twenty-one or sacrifice the intention that all the children shall take." Mainwaring v.
Beevor, 8 Hare. 44 at 49, 68 Eng. Rep. 266 {1849).
8 That there is no mathematically precise solution was frankly recognized when
the Master of the Rolls somewhat apologetically said: "there seems to be a serious
difficulty, which the Court must ••• get over with in the best way it can." Evans v.
Harris, 5 Beav. 4-5 at 47, 49 Eng. Rep. 493 (1842).
9 See, ATKINSON, W1LJ~, §§ 250, 251 (1937).
10 Nothing was expressly said on this problem in the principal case. Theoretically
any grandnephew or grandniece born during the continuance of the trust would be a
potential beneficiary. Practically the class will have closed twenty-five years before
the last $2,000 is paid out and will thus be a mere incidental result of the exhaustion
of the fund rather than a guide to proper distribution.
u. Because the testator included those "now living or hereafter to be born during
the continuance of this trust," and, furthermore, no inconvenience will result because
a specific fund was directed to be set aside. Casner, "Class Gifts to Others than to
'Heirs' or 'Next of Kin' Increase in Class Membership," 51 HARV. L. REv. 254 at
290 _(1937).
12 Because .the argnment of convenience is inapplicable where the sum each is to
receive is independent of the number in the class, provided, of course, a specific fund
has been set aside for the class.
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But if there is going to be an abatement, the amount each is to receive must be
regarded as unknown. 1,Vhen the sum which each member is to have is not
specffied, the class is usually closed when the oldest member reaches the designated age."3 In these cases, then, where it is evident at the time the first person
reaches the stated age that the fund is insufficient to give each presumptive member of the class the stated amount, a possible solution would be to close the class
at that time and distribute to each one as he attains twenty-five his proportionate
share. Admittedly, this result effectuates neither of testator's expressed intentions.
If, however, it be objected that the will is thereby too obviously distorted, the
answer must be that the inconsistent provisions inescapably leave the court to
its own devices, and to think that the objection is met by looking to one direction and completely ignoring the other is to play the ostrich. While it would
be presumptuous to criticize almost any plausible solution to this enigmatic situation, it is submitted that the suggested compromise position might be more
equitable and might more closely approximate what the testator would have provided bad he thought of the contingency of insufficient funds.
James D. Ritchie

" 3 2 SIMES, FUTURE INTERESTS, § 382 (1936); Casner, "Class Gifts to Others
than to 'Heirs' or 'Ne.'\'.t of Kin' Increase in Class Membership," 51 HARv. L. REV.
254 :it 260 (1937).

